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Mr Leslie, a valuer, held professional indemnity insurance with Calliden Limited
(Calliden) for the period 21 January 2008 to 21 January 2009.

On 14 January 2008 Mr Leslie provided a valuation report to the plaintiff on
the market value of a property for the purpose of lending monies. Mr Leslie
valued the property at $1.5M. A loan of $900,000 was advanced. On 11 April
2008 Mr Leslie received an email from the plaintiff's solicitor informing him
that "an insurable event may occur...where a shortfall occurs in the auction of
the property a claim will be made..."

Mr Leslie did not notify Calliden of this email during the policy period. The
envisioned shortfall eventuated when the property was sold for $350,000 in
October 2008. On 4 April 2009 Mr Leslie was served with a statement of claim
which he notified to Calliden on 20 April 2009.

Calliden denied indemnity on the basis that the claim did not fall within the
policy period. Mr Leslie issued a cross claim against Calliden. The Court had to
decide the following questions:

Did the email dated 11 April 2008 constitute a claim within the terms of
the policy?

If the answer to the question was yes, was Calliden entitled to deny
indemnity on the basis the claim was not notified within the period of
insurance? (On this point, Calliden conceded that if question 1 was
answered in the affirmative, section 54 of the Insurance Contracts Act
1984 would operate so that the failure to notify had no effect upon the
entitlement to indemnity).

Based on the policy wording a "Claim" was defined as:

a writ, statement of claim, summons, application or other originating legal
or arbitral process, cross-claim, counter claim or third or similar party
notice served on the Insured for compensation

a written assertion of a right to or a demand for compensation.
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Calliden accepted the email constituted a written assertion, but maintained it
did not contain an existing right to compensation as the right asserted was,
at best, a contingent one. That is, as of the date of the email, no loss had
occurred nor was there any certainty as to its future occurrence.

Justice Hoeben disagreed and found the terms of the policy did not confer

a requirement that there be an existing right to claim. To include the word
‘existing' would be to reverse the contra proferentem rule. Furthermore, his
Honour stated that a "right" can be contingent or conditional. The breach by
the valuer had already occurred by the time he received the 11 April 2008
email and it was unlikely the property would sell for more than one-third of
the valuation.

Point forward

Careful consideration should be given to the definition of 'claim' within
policies. In circumstances where the same or similar definition of claim as
above is used, conditional or contingent claims may likely fall to be considered
as claims under a policy.
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Disclaimer - The information in this publication is of a general nature and its brevity could lead to misinterpretation. It is not legal or any other advice.
Although we endeavour to provide accurate and timely information, we do not guarantee that the information in this publication is comprehensive for the
requirements of any reader, is applicable to any particular factual circumstance or that the law may not change in the future. No reader should act on the
basis of any matter contained in this publication without first obtaining specific professional advice.
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